
 1 

 
 

IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.150/14 

STATE OF ASSAM 

  Vs 

      Gobin Daimari 

DATE OF EVIDENCE: 25.02.15, 25.03.15, 09.06.15, 21.01.16 

DATE OF ARGUMENT: 19.02.2016 & 24.02.2016 

DATE OF JUDGMENT: 26.02.2016 

ADVOCATE FOR THE PROSECUTION: Mr. B K Chetri 

ADVOCATE FOR THE DEFENCE: Mr. D. Saharia 

CASES REFERRED:  

(2003) 1 SCC 268 
AIR 2004 SC 1053 
AIR 1992 SC 2100 
(1962) 1 SCJ 108 

 

JUDGMENT: 

1. The case at hand was initiated on the basis of an FIR lodged 

by Jabindra Kachari informing inter-alia that on specific inputs, 

the Assam police has arrested NDFB activists namely Gobin 

Daimari and Jwel Daimari in February 2011. It is further stated 

that one pistol and some round of ammunition was recovered 

from the possession of the accused persons.  

 

2.  The FIR lodged lead to the initiation of the Harisinga PS Case 

number 07/2011. Investigation continued. Formal seizure of 

the fire arm and ammunition were made. Statement of 
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material witnesses was recorded. The firearm was sent for 

armourer opinion. The I/O arrested the accused and forwarded 

them to the Court of learned CJM with prayer to keep them in 

custody. The prayer was accorded. Prosecution sanction was 

obtained and opinion of Armourer was collected. At the end of 

investigation, police laid charge sheet vide CS 32/2011 dated 

02.12.2011 against the two FIR named accused persons.  

 

3. On receipt of the charge sheet, cognizance of the offence was 

taken as per mode under Section 190(1) Cr. PC. Record would 

disclose that one of the accused namely Jwel Daimari died and 

the case against him stood abated. The appearance of the 

other accused person namely Gobin Daimari was secured and 

he was furnished with copy of relevant documents. Thereafter, 

having considered the fact that the case is triable exclusively 

by Court of Session, the case was committed to the Court of 

Hon’ble Sessions Judge Udalguri.  

 

4. Record would discloses that vide order charge was framed 

under Section 25 (1-A) of the Arms Act and under Section 387 

IPC against the accused and the particulars of the charge 

under the above provisions was read over and explained. The 

accused pleaded not guilty and hence the case proceeded to 

next stage of trial.  

 

5. POINT FOR DETERMINATION: (a) Whether the accused 

Gobin Daimari (and Jwel Daimari) was found in conscious 

possession of prohibited weapon and ammunition in February 

2011 under Harisinga PS? (b) Whether the two accused 
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committed extortion r attempted to commit extortion by 

instilling fear in the mind of the informant that if demand of 

money is not met, death or grievous hurt would be the 

consequence?  

 

6. DECISION AND THE REASONS OF: I would begin by 

reading the evidence of the informant Jamindra Kachari 

examined as PW2. He has stated that he is a contractor and 

that in the year 2011 NDFB (Ranjan Daimari) cadre telephoned 

him and demanded Rs. 2,000,000 (Rupees Twenty lacs) as 

extortion money from him and told him that if the demand for 

money is not met, he would face dire consequences.  Alarmed 

by the threat, so deposed PW2, he met Taburam Pegu, APS, 

then SDPO Bhergaon and told him above the matter. It is in 

the deposition of the PW2 that the police officer told him that 

when the telephone caller calls the next time, he should tell 

the caller that he is already to meet the demand for money 

and fix the place for payment. 

 

7. PW2 has testified that thereafter one day he received a 

telephone call from the NDFB for the demand of Rs. 2,000,000 

(Rupees Twenty lakhs) and the caller asked him to come to 

IBPP petrol pump at Harisinga with the money. Having 

received the telephonic call, PW2 reported the matter to the 

SDPO and on the relevant date the police officer along with 

other policemen went to the petrol pump albeit in civilian dress 

and laid an ambush.  

 



 4 

8. According to PW2 at the petrol pump the policemen had laid 

an ambush  and  then  two boys came out from the car 

towards the informant (PW2) and seeing the boys approach, 

the policemen  came out from their hidden positions and then 

immediately  apprehended the two accused thereafter the 

accused were taken to the Harisinga police station. 

 

9. Jabindra Kachari (PW2) has deposed that at Harisinga police 

station the policeman told him that one pistol was recovered 

from the possession of the accused persons. At that time only 

so deposed PW2 a formal FIR was lodged which has been 

marked as Exhibit 1. PW2 has also brought on record the 

seizure list marked as Ext.2. 

 

10. Now let me read the evidence of Taburam Pegu, SDPO 

Bhergaon who has been examined as PW1. PW1 would state 

that in February 2011 Jabindra Kachari (PW2) came to him and 

informed him that NDFB cadres were demanding extortion 

money. PW1 has deposed that as filing of the FIR would have 

led the militants to know of the reporting of the matter to 

police, he (PW1) advised the informant to keep the matter 

secret till the time the NDFB (cadre) involved in extorting the 

money were apprehended. As such at that time no FIR was 

filed. 

 

11. PW1 has averred that after the few days Jabindra Kachari 

(PW2) told him that the NDFB (cadre) had telephoned him and 

asked him to come to the petrol pump at Harisinga police 

station with the money.  Getting this information, so states 

PW1, he along with S.I. N Boro and some other policemen 
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went with PW2 to that place and that all policemen were in 

civilian dress and they had stopped a little distance away from 

the petrol pump premises and they laid out an ambush. 

 

12. PW1 deposed that as per his instruction the contractor (PW2) 

was asked to enter the petrol pump. This vital prosecution 

witnesses had gone on to testify that as soon as PW2 entered 

the petrol pump one of the accused namely Jwel Daimari came 

out from the car and attempted to take the extortion money 

from the informant. At that time, so stated PW1, all the 

policeman came out and immediately apprehended the above 

named accused Jwel Daimari. PW1 had also stated that 

accused Gobin Daimari tried to flee but was caught hold of by 

the police party. PW1 has stated that one sophisticated pistol 

was recovered from the possession of one of the two accused 

persons and the two accused were then brought to Harisinga 

police station where formal FIR was lodged. 

 

13. UB Constable Pranab Kumar Das has been examined as PW3 

and he would state that he accompanied PW1 and other police 

personnel   to the Harisinga petrol pump. It is averred to by 

PW3 that at the petrol pump two boys had come demanding 

extortion money from Jabindra Kachari (PW2). As per 

deposition of PW3 the police party was able to catch both the 

miscreants and 1 (one) pistol was also recovered. According to 

this witness the two miscreants had come in a car and there 

were arrested after they approached PW2 for the demand of 

money. 
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14. Close on the heels of the deposition of these three witnesses 

is the testimony of Bhupan Das examined as PW4. He is a 

driver of a taxi. PW4 has stated on oath that accused Jwel 

Daimari and Gobin Daimari had come to him at the Mazbat taxi 

stand and hired his vehicle to go to Harisinga. PW4 has 

averred that after reaching Harisinga they had light 

refreshment and then as per direction of Jwel Daimari, he took 

the vehicle to Harisinga petrol pump where Jwel got down 

from the vehicle.  

 

15. According to PW4 accused Gobin Daimari remained seated in 

the Indica car and suddenly police personnel came from all 

side and apprehended Jwel Daimari as well as the accused 

Gobin Daimari. PW4 has gone on to state that at Harisinga 

police station where they were taken, he came to know that 1 

(one) fire arm was also recovered from the possession of two 

accused persons. 

 

16. S.I. Nobin Chandra Boro is the investigating officer of this 

case. In the present case he is also a witness of facts. His 

deposition therefore has two aspects: factual and formal.  

 

17. The factual aspect of the deposition of PW5 is that he states 

that at petrol pump he saw two boys coming out of the car 

and approaching PW2. PW5 has averred that the policeman 

including himself came out and apprehended the accused 

persons and on frisking one 9 mm pistol and 8 round 

ammunition of ammunition and one magazine was recovered 

from the accused persons.  
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18. The formal aspect testimony of PW5 is that after returning to 

the police station FIR was filed by Jabindra Kachari which led 

to registration of the instant police case by Harisinga police 

station. PW5 has averred that he took up the investigation and 

recorded the statement of the witnesses, made formal seizure 

of weapons and had the weapon sent to the armourer for 

examination. At the end of the investigation, so deposed this 

witness, he filed the charge-sheet. 

 

19. The armourer Deben Chandra Gohain has been examined as 

PW6. As per his deposition the ammunition seized were live 

ammunition and were dangerous to human life. This witness 

has testified that the 9 mm pistol (Exhibit A) was however not 

serviceable because of action mechanism defect. The armourer 

had brought on record his report marked as Exhibit 3. 

 

20. Having read the examination in chief of the prosecution 

witnesses, it is time now to study the cross examination 

portion and determine as to whether it would be safe or not to 

act upon the depositions.        

 

21. Analysis of evidence: At this juncture it may be noted that 

in cross examination, PW1 Taburam Pegu has said that he 

does not remember as whether the fire arm was recovered 

from Gobin Daimari or from Jwel Daimari. It is also noteworthy 

that PW2 (informant) could do not recognize the accused in 

the Court and he would also admit that he had not seen any 

fire arm recovered from the apprehend person.  Pranab Kr. 

Das (PW3) stated that only one (1) person came out from the 
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car. PW4 has supported PW3 and said that accused Gobin 

Daimari remained in the car and did not come out. 

 

22. In the backdrop of the evidence, what needs to be 

remembered is that there are two charges; firstly of Arms Act 

and secondly of aggravated form of extortion. I would first deal 

with the charge under Section 25 (1-B) of the Arms Act. The 

special law, unlike the Penal Code does not have the concept of 

common intention. 

 

23. Suffice to now point out that PW1 has said that he does not 

remember as to whether the firearm was recovered from the 

accused Gobin Daimari or from the other accused. PW2 has 

answered that he had not seen any firearms being recovered 

from the possession of accused Gobin Daimari. PW3 Pranab 

Kumar Das has not specified as to which of the two (2) accused 

was carrying the pistol. PW4 Bhabesh Das has deposed that 

accused Gobin Daimari was in the car and he was frisked in his 

presence but no pistol was recovered from him. In view of such 

evidence on record I have no hesitation in holding that charge 

of conscious possession of Firearms or prohibited weapon 

against the accused Gobin Daimari stands not good. 

 

24.    Offence of Extortion: Today’s world is the age of 

technology. Technology is always neutral: while a good soul 

may use it for betterment for society, the wrong persons are 

taking help of technology to commit new and newer crime. In 

this part of the world, one common use of technology is to use 

the mobile phone to make telephonic call for issuing threats in 

the name of or behalf of banned organization and demanding 
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extortion money. The threat is always common: you pay or you 

lose your life and the name of the banned organization whose 

cadres carry sophisticated weapon is itself sufficient to instill 

fear in the mind of the victim. One such case is before me 

today where extortion demand was made in the name of NDFB 

over telephone, the place of payment was also fixed over 

telephone and the accused facing the trial was arrested from 

the place fixed for payment. Having understood the milieu, we 

need to now analyze the evidence to determine whether 

prosecution has been able to prove the charge against the 

accused person or not. Difficult it is not to appreciate that in 

such cases no direct evidence would not be available.  

 
25. The trend of cross examination goes to show that the defence 

does not dispute that on the relevant date the extortionist 

made the telephonic call asking Jamindra Kachari (PW2) to 

come to Harisinga petrol pump. The informant then contacted 

the SDPO and policemen accompanied the informant, albeit in 

civilian dress, to the petrol pump. In that background  the 

presence of the accused at the place of occurrence need to be 

analyzed to determine whether he shared a common intent with 

Jwel Daimari to extort Rs.2,000,000 (Rupees twenty lakhs) only 

from the informant/ victim. 

 

26. The presence of the two accused at the spot has to be also 

read in the light of the undisputed evidence that the informant 

had received a telephonic call for demand of money 

subsequently thereto, the informant had approached the SDPO, 

who in turn, advised that whenever the telephonic call comes 

again, the informant should agree to make the payment so that 
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culprits can be caught red handed. The telephone call came and 

Harisingha petrol pump was fixed as the place for payment. In 

that background, the admission by the accused that he came in 

the same vehicle from Mazbat to Harisingha on the relevant 

date and at the relevant time is of great value and cannot be 

ignored. Be it reiterated that the two (2) accused had come 

together and were caught on the same date and at the place 

and the place was one which was fixed by the extortionist for 

receiving the payment.  

 

27. Section 34 IPC: Mr. Saharia, the learned defence counsel has 

submitted that no charge under Section 34 IPC has been 

framed and so the accused is liable only for his own act. I am 

not oblivious of the fact that as accused Jwel had died, so the 

charge under Section 34 IPC was not framed. The trend of 

cross examination goes to show that defence has all along been 

aware of this element and have tried to portray that there was 

no common intent. The evidence on record however clearly 

brings out the prior meeting of mind of Gobin and Jwel and 

their acting in furtherance of the common intention. In such 

circumstance the non-framing of formal charge under Section 

34 IPC is not of much value. Be it pointed out that Hon’ble 

Supreme Court has laid down in a catena of decision that 

Section 34 IPC is a rule of evidence and does not create a 

substantive offence and so can be added even at stage of 

writing judgment and that such addition does not cause 

prejudice to the accused persons Reliance placed upon Lalla Rai 

Vs State of Bihar (2003) 1 SCC 268 and Ramanand Yadav Vs 

Prabhu Nath Jha AIR 2004 SC 1053. In that view of the 

matter, since Section 34 IPC does not create an offence and is 
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rule of evidence, and in the light of the trend of cross 

examination, I hold that Section 34 IPC can be added at any 

stage, even at the stage of writing judgment. Accordingly I 

exercise my power under Section 216 of the Code and add 

Section 34 IPC to the charge under Section 387 IPC.  

 
28. Non identification: The non-identification by PW2 loses 

significance because accused has not denied his presence at 

the place of occurrence. The evidence on record would indicate 

that accused Gobin and Jwel had hired a common vehicle to go 

to Harisinga and the two accused boarded the vehicle at Mazbat 

taxi stand, sat on the back side, and communicated with one 

another in Bodo language. The two (2) accused were also 

caught red handed on the spot and the spot was one which was 

fixed for receiving the extortion money. As the accused 

admitted his presence at the spot, his non-identification by PW2 

loses value. 

 

29. Un-rebutted Evidence: Even at the cost of repetition, I would 

again put it in black and white that the presence of the two 

accused at the spot has to be read in the light of the 

undisputed evidence that the informant had received a 

telephonic call for demand of money and the extortionist had 

called the informant to Harisingha petrol pump. In that 

background, the admission by the accused that he came in the 

same vehicle from Mazbat to Harisingha must be necessarily 

given due weightage. The two (2) accused had come together 

and were caught on the same date and at the place which was 

fixed for the payment. It is therefore my considered opinion 

that it is not a material as to whether one of the accused was in 
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the car or whether both the accused had come out to receive 

the extortion money.  

 

30. It is strenuously argued that at the most Jwel Daimary a 

known NDFB activist was only liable for carrying the weapons 

and for demand of extortion and the accused Gobin Daimary 

present at the spot cannot made criminally liable, in the facts of 

the present case, with the help of Section 34 IPC. I may point 

out that the two boys hired a common taxi and came together 

to the spot in that Taxi and made plans to escape from the 

scene together. These facts leave no scope for doubt that the 

boys shared the common intent to commit extortion from the 

victim on the relevant date and at the relevant time.  

 
 

31. I may now point out that recording of statement under Section 

313 Cr PC is not an empty formality. The answer given by the 

accused can be used for or against him. Reliance placed upon 

Sukhdeo Vs State of Maharashtra AIR 1992 SC 2100. The 

recording of the statement under Section 313 of the Code gives 

an opportunity to the accused to explain the incriminating 

material appearing against him and in the facts of the present 

case, having regard to the circumstantial evidence on record, 

incumbent it was for the accused to explain as to why he 

accompanied Jwel Daimary on that fateful day from Mazbat to 

Harisingha and remained with him till the time both were 

apprehended. The accused ought to have explained the 

purpose of hiring a taxi and then driving about 50/60 KMs to 

reach Harisingha. No cogent explanation has been furnished 

and in such circumstance, this Court would infer that the two 
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accused Gobin (and Jwel) shared the common intent to commit 

extortion.  

                                                                                                      

32. What follows from the above is that the accused persons had 

called PW2 to Harisingha petrol pump on the relevant date; the 

purpose of calling him was to make him pay Rs 2000,000/ to 

them as extortion money. The two accused then hired a taxi to 

reach the place and on arrival of the victim, one of them came 

out of the vehicle armed with a pistol, to get the money while 

the other remained in the car perhaps to keep an eye on the 

surroundings and in such circumstance, I hold that both of 

them shared a common intent to commit extortion from PW2.  

 
 

33. Attempt to commit offence: The word attempt literally 

means an endeveour to do something. In law, attempt means 

an act towards the commission of the offence which fails due 

to circumstances independent of the attemptor’s will. Thus 

it means any voluntary act which does not fructify into yielding 

the intended result. A person commits the offence of attempt to 

commit a particular offence when he:  

(i) Makes preparation for it & 

(ii) Does an act towards commission of the offence 

(iii) The act done must be proximate to the 

commission of the offence. The measure of 

proximity is not in relation to time and action. 

Proximity has to be determined with respect to 

the intention of the accused. In other words the 

act must reveal with reasonable certainty in 

conjunction with other facts and circumstances an 
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intention, (as distinguished from desire) to 

commit the particular offence. 

(iv) For attempt to be complete, it need not be the 

penultimate step toward the commission of the 

offence. It is sufficient if such act or acts were 

deliberately done and manifest a clear intention 

to commit the offence aimed being reasonably 

proximate to the consummation of the offence.   

 

34. Sarkaria J while delivering the Judgment in State of 

Maharshtra Vs Mohd Yakub AIR 1980 SC 1111 observed that 

for qualifying as an attempt to commit an offence the overt act 

or step towards the commission of the offence need not be the 

penultimate act towards the commission of the offence. It is 

sufficient if such act or acts were deliberately done and 

manifest a clear intention to commit the offence aimed, being 

reasonably proximate to the consummation of the offence.  

  

35. Om Prakash Vs State of Punjab (1962) 1 SCJ 108 is another 

landmark decision on attempt to life. The facts were that the 

appellant systematically and deliberately starved his wife and 

kept her locked in house. One day, she escaped and went to a 

hospital. The husband (appellant) was prosecuted for offence 

under Section 307 IPC. The appellant contended that for an 

offence under Section 307 IPC, it is the last act which should 

be effective to cause death. It was asserted that the starving 

of the wife would not have caused death in the near future. 

The Supreme Court rejected the contentions of the appellant 

and observed that a person commits an offence under Section 
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307 IPC when he has an intention to commit murder and in 

pursuance to that intention does an act towards its 

commission, irrespective of the fact whether that act is 

penultimate act or not. What Section 307 IPC really requires is 

that the accused must do an act with such guilty intention and 

knowledge and in such circumstance that but for some 

intervening fact the act would have amounted to murder in the 

normal course of events. What the Court has to see is whether 

the act irrespective of its result was done with the intention or 

knowledge and under circumstances where death was likely to 

be caused. 

 

36. In the instant case before the offence could be completed, 

policemen came to the scene and apprehended the two 

accused persons. Because of the intervening factor of the 

policemen arriving, the offence could not be completed. The 

intervening factor was not in the control of the two accused 

persons. And had the intervening event not occurred, the 

offence would have been completed. In the instant case, the 

two accused had the intention to commit extortion. In 

pursuance to that intention, they made preparation and hired a 

taxi. The moment they reached the petrol pump, and stopped 

the vehicle seeing the victim present, the attempt was 

complete for attempt is not measured by proximity of time 

because the two accused was reasonably proximate to the 

consummation of the offence and the offence would have been 

completed had the policemen not appeared.   
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37. The offence of attempt to commit extortion is punishable 

under Section 385 IPC. It is minor offence compared to Section 

387 IPC. They are cognate and the punishment is less and 

hence without altering the charge, the accused can be 

convicted for offence punishable under Section 385 IPC. In the 

result, I convict Gobin Daimary under Section 385 IPC.   

 

38. Extortion has almost become an industry in Udalguri and 

releasing persons convicted of offence of extortion or attempt 

to commit extortion would be case of misplaced sympathy. I am 

therefore not inclined to grant the convict the benefit of 

probation. At the same time, I have noted the absence of any 

criminal antecedent against accused Gobin Daimary. He is a 

young man with the whole life ahead. I am of the view that he 

needs to be given a second chance to come back to the society. 

In these circumstance, I treat him leniently and sentence him to 

simple imprisonment for six (6) months and to pay a fine of Rs  

3000/-(Rupees Three Thousand) in default SI for 15 days 

committing the offence under Section 385 IPC. Furnish free 

copy of the Judgment to the convict. Set off the period already 

spent by the convict in jail.  

 

Given under my hand and seal of this Court on this the 26thday 

of February, 2015. 

 
          (R Lal) 

   Asstt. Sessions Judge, 
    Udalguri: Assam 
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ANNEXURE 

 
PROSECUTION SIDE: 
 
Number of Prosecution witnesses examined: 06 
 

i. PW1 Tabu Ram Pegu. 

ii. PW2 Jabindra Kachari 

iii. PW3 Pranab Kr Das 

iv. PW4 Bhupen Das 

v. PW5 Nobin Ch Boro. 

vi. PW6 Deben Ch Gohain. 

 

Number of prosecution documents exhibited: 05 

i. Exhibit 1 is the F.I.R. 

ii. Exhibit 2 is the Seizure list. 

iii. Exhibit 3 is the Armourer report. 

iv. Exhibit 4 is the Prosecution Sanction. 

v. Exhibit 5 Charge Sheet 

DEFENCE SIDE: 
 
Number of Defence witnesses examined: Nil. 
 
Number of Defence document exhibited: Nil. 

 
  
 
 
       (R. Lal) 

      Asstt. Sessions Judge, 
              Udalguri: Assam 

   

 

 


